The Department of Justice (DOJ) is currently considering what standards should be applied to commercial web sites to make online information and services accessible to people with disabilities. Should the overall performance of a website be the measuring standard, or would compliance with technical rules be a sufficient measure of web accessibility?
There are dangers in adopting technical standards in DOJ regulations. The process of updating regulations is slow and will not keep pace with changing technology. Accessibility issues involving detailed technical standards would likely deteriorate into battles about computer programming techniques. Compliance with technical standards does not necessarily guarantee that a Web site is accessible. Worse still, technical standards in DOJ regulations may be an unconstitutional regulation of commercial speech. For these reasons, the DOJ should adopt performance standards in applying the ADA to web sites.
However, based on the public comments submitted to the Federal Register last year, performance standards are not what the public wants. This paper explores the public opinion, why technical standards in regulations will ultimately weaken the effect of the ADA, and why performance standards in DOJ regulations are the best choice in applying the ADA to web sites.
within pages existed.
14 By 1995, only fourteen percent of American adults had ever used the Internet. 15 Thus the Internet was in its infancy when the ADA was enacted.
It is not surprising then, that the ADA statutes do not explicitly address access to Web sites. 16 Currently, there are no Department of Justice (DOJ) regulations which specifically address this issue either. 17 The DOJ has interpreted the statute's broad mandate for non-discrimination to include goods and services provided by covered entities on Web sites over the Internet. 18 However, creating specific regulations to interpret the ADA in the context of Web sites will provide clear legal notice of what is required to satisfy the law. The DOJ published an Advanced Notice of Proposed Rule
Making (ANPRM) in July, 2010 seeking public comment concerning web accessibility regulation. 19 Imposing ADA regulatory requirements on the Web sites of public accommodations and State and local government entities will have far reaching effects.
The question of Web site regulation under the ADA will not likely be fully resolved by the actions of the DOJ. Although Congress has authorized the DOJ to promulgate rules, the courts will apply the Chevron test to decide whether to defer to the regulations. 20 The DOJ's Title III regulations are entitled to Chevron deference because the ADA specifically authorizes the DOJ to issue regulations to carry out the provisions of Title III.
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To effectively regulate Web sites without stifling innovation and growth, it is crucial that the DOJ identify appropriate standards of accessibility. This question of standards is a main focus of the ANPRM and one that elicited much response from a wide variety of individuals and groups. This paper will address the question posed in the ANPRM regarding whether the regulations should set forth performance or technical standards to measure accessibility and usability by persons with disabilities. Specifically, the DOJ asked for comments to this question: "Given the ever-changing nature of many Web sites, should the [DOJ] adopt performance standards instead of any set of specific technical standards for Web site accessibility?" 22 The DOJ should adopt both performance standards and technical standards to ensure that Web sites meet the mandate of the ADA. Both are needed to facilitate readily achievable barrier removal and effective communication. Neither type of standard alone is sufficient to achieve these goals. Performance standards alone will be too vague to guide the web developers and technical staff who implement changes to the Web sites.
Technical standards alone may result in compliance with the standard without satisfying the ADA mandate for accessibility. Rather, performance standards should be adopted as regulatory rules; technical standards should be included as guidelines for accessibility.
This structure for accessibility standards will ensure the ADA mandate for nondiscrimination is upheld.
There are important issues which arise in the context of applying the ADA to Web sites that this paper will not address. This paper will not address whether a Web site is a place of public accommodation. There is disagreement among the courts that have addressed whether "a place of public accommodation" has a more expansive meaning than simply a physical place. 23 For purposes of addressing the issue presented in this paper, a place of public accommodation is assumed to include a Web site. A related question, posed by the DOJ in its ANPRM, that will not be addressed here is which Web sites should be considered Title III entities? Should any Web site that has a commercial purpose be covered, or only Web sites that satisfy the "nexus test", or should some other categorization be used? 24 In the following discussion, we assume that a Web site can be considered a place of public accommodation, that a Web site may qualify as a "facility"
within the meaning of the ADA, and failure to remove structural barriers from the Web site, provide auxiliary services through the Web site, or modify policies and procedures governing the use of the Web site may constitute discrimination under Title III of the ADA.
Background

An Illustration
Websites that are designed without accessibility in mind can pose serious obstacles to people with disabilities. A simple illustration involves people with visual impairments. Many people who are visually impaired use specialized software to read the contents that appears on the computer screen. This software is commonly referred to as a "screen reader." The screen reader software works together with the web browser software and the Web site code to read out loud the contents of the webpage requested by the visually impaired user. Technical standards have been created to specify how these three components should work together. If the website code does not conform to the standards, it is likely that the information the screen reader presents to the listener will be unintelligible. The screen reader looks for certain information fields within the Web site code. If the sought after field is not provided, the screen reader will read other information as a substitute. Often the substituted information is not understandable to anyone other than the Web site programmer.
For example, a poorly formatted link on a shopping Web site that a sighted user sees as "six piece cotton towel set" might be read out loud as "blank ref equals nav underline t underline s p underline…" which, obviously, is completely unhelpful to the visually impaired user who is trying to shop online. 25 This error occurs because the underlying code of the Web site is not formatted in a way that is compatible with screen reader software. This particular type of problem can easily be avoided by following technical standards of accessible webpage design. Whether such technical standards alone are sufficient to make an entire Web site ADA compliant is a topic of this paper.
The Americans with Disabilities Act and Related Disability Laws
The ADA statutory provisions are broad and have been interpreted by the DOJ and by some courts to cover the services provided by Web sites. 26 were not physical places. 61 The court stated that "to fall within the scope of the ADA as presently drafted, a public accommodation must be a physical, concrete structure. To expand the ADA to cover "virtual" spaces would be to create new rights without well-defined standards." 62 But in 2006, the Northern District of California Court ruled that a claim against Target Stores could proceed to the extent that unequal access to the Target.com Web site denied full enjoyment of the goods and services offered at the physical retail stores. 63 This ruling has come to be known as the "nexus test" and marks the first time the federal courts have applied Title III of the ADA to Web sites. Critics point out that this approach leads to absurd results. 64 The Target case ended with a settlement between the parties for $ 6,020,000 in March 2009. 65 This was the amount allocated to be paid directly to the claimants of the class action law suit. The National Federation of the Blind was awarded reasonable attorney's fees and costs of $3,738,864.96. 66 In addition, the National Federation of the
Blind certified the Target Web site through its Nonvisual Accessibility Web Certification
Program after agreed upon improvements were completed in early 2009. 67 Target and NFB agreed to a three-year relationship during which NFB will perform accessibility testing of the Target Web site. 68 A decision like Target demonstrates the high stakes involved for a company when it does not have an accessible Web site as well as the importance of a method of measuring accessibility by a reliable measure or source.
The Structure of ADA Implementation: Statutes, Regulations, and Guidelines
Generally, as with any statute, there are four tools for courts to use to interpret a statute: 1) the express language of the statute, 2) the regulations promulgated by an agency with authority to do so, 3) the interpretive guidance or guidelines developed by an agency and 4) the legislative history. Obviously, courts also look to precedent when the statute is ambiguous or the agency charged with filling in the gaps have not done so.
Similarly, the ADA has four distinct sources used to interpret 74 The courts use the Chevron test to decide whether the regulations are followed as rules of law that can be enforced with penalties. 75 When the Access Board issues standards for a new construction and alterations, the DOJ must adopt them as the minimum standards for accessibility in the design and construction of facilities, but the DOJ has discretion to set the bar higher.
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Although DOJ guidance does not have the force of a regulation, 77 it serves as persuasive authority, unless it conflicts with DOJ regulations or the ADA statute. 78 Courts must give the DOJ interpretation of its own regulations "controlling weight unless it is plainly erroneous or inconsistent with the regulation. Once the DOJ has published regulations and guidelines, as litigation involving the new regulations arises, the courts must decide whether to follow the new DOJ regulations.
To determine whether the regulations are to be afforded deference by the court the
Chevron test is applied. 81 In reviewing the DOJ regulations implementing the ADA under the Chevron analysis, the court must first determine whether the statute has "directly spoken to the precise question at issue." 82 Since the ADA does not specifically address accessibility of Web sites, or is ambiguous on the topic, the court will then ask whether the DOJ regulation is based on a permissible construction of the statute. 83 The agency's interpretation does not have to be the only permissible reading of the statute. 84 A regulation is adopted as a rule of law unless it is "arbitrary, capricious, or manifestly contrary to the statute." 85 The court may look to the legislative history to determine the intent of Congress.
As for the guidance the DOJ might publish regarding Web site accessibility, the courts will not apply the same level of deference as for regulations, but treat it as persuasive evidence. 86 "[I]t is enough to observe that the well reasoned views of the agency when implementing the statute 'constitute a body of experience and informed judgment to which courts and litigants may properly resort for guidance.'" 87 Courts appear more likely to accept agency guidance where they fill in the gaps about how to implement requirements. For example, courts have previously relied on EEOC guidance for determining whether a pre-employment test was a medical examination. 88 Although
Title I of the ADA explicitly limits the ability of employers to use "medical examinations and inquiries" as a condition of employment, the ADA provides no statutory definition of "medical examination". 89 The EEOC Enforcement Guidance provides a seven factor test to determine if a test qualifies as a medical examination. 90 Courts have relied on this seven factor test in deciding discrimination claims against employers.
The DOJ interpretation of the ADA mandate for "full and equal enjoyment" requires nondiscrimination by a place of public accommodation in the offerings of all its goods and services, including those offered via Web sites. 91 The DOJ points to language of the ADA statute to assert that Web sites are covered entities because the provisions of the ADA apply to discrimination in offering the goods and services "of" a place of public accommodation rather than "at" a place of public accommodation. 92 Creating specific 
Performance verses Technical Standards
Classifying Current Standards
In order to apply the ADA to Web sites, the DOJ must establish objective criteria to use in determining whether a Web site is accessible to people with disabilities.
Standards provide the objective criteria. They give guidance to Web site developers.
Standards separate structure from style, and presentation from content. 93 To The question is deceptively simple. It uses the phrases "performance standards"
and "technical standards" as if the two categories were clear cut and well defined. The ANPRM does not define "performance standard", "technical standard", or describe differences between the two. To make sense of DOJ's question and respond clearly and appropriately, this section discusses the difference between technical and performance standards.
"Section 508" and "WCAG 2.0" are two standards mentioned by name in the ANPRM. However, there is no express indication whether the DOJ considers Section 508 or WCAG to be performance or technical standards. 95 There is support for either conclusion. The wording of ANPRM Question 4 implies that the DOJ considers these to be sets of specific technical standards. 96 But Section 508 standards include a chapter entitled "Functional Performance Criteria", a name that suggests the Section 508 authors consider the work to include performance standards. The wording of the Section 508 ANPRM also supports this conclusion. 97 In contrast, the DOJ also refers to the "qualitative viewing angle language" contained in the 2010 ADAAG Standards: Titles II and III §221.2.3 as "sufficient to provide a performance-based standard." 103 "The Department believes that as a general rule, the vast variety of sizes and configurations in assembly areas requires it to establish a performance standard for designers to adapt to the specific circumstances of the venue that is being designed." 104 The rule states, Wheelchair spaces shall provide spectators with choices of seating locations and viewing angles that are substantially equivalent to, or better than, the choices of seating locations and viewing angles available to all other spectators. 105 Obviously, these two examples of DOJ performance standards are quite different in their level of specificity. The first provides criteria for whether VRI technology is sufficient to produce effective communications whereas the second gives the broad test for satisfying the provision of seating for viewing angles.
Although the ANPRM does not define it, and people may disagree as to whether a particular standard qualifies as such, there is general consensus that performance standards are broad functional statements. 106 Usually, a performance standard has three essential parts: the requirement, the criterion, and the test. 107 Performance standards describe what has to be accomplished, but not how it must be accomplished. They must be adapted to specific circumstances. Performance standards are holistic, looking at the whole system rather than concentrating on the individual components.
Technical standards are precise specifications. 108 "[T]he term `technical standards' means performance-based or design-specific technical specifications and related management systems practices." 109 They provide specific solutions to meet stated requirements. 110 An example of a web accessibility standard currently included in WCAG 2.0 is,
Non-text Content:
All non-text content that is presented to the user has a text alternative that serves the equivalent purpose.
because it only addresses a specific type of content used on a Web site, namely non-text content. It does not address the accessibility of a Web site as a whole.
Whether a standard is seen as a performance or technical standard can depend on a person's point of view. When looking at the Section 508 or WCAG in the specific context of techniques of web development, rules such as the "non-text content" rule above may be seen as a performance standard because there is no specific methodology provided to achieve to goal. But in the broader context of Web site accessibility, the same rule can be considered a technical standard because it does not address the system as a whole.
For the purpose of this paper, the WCAG and Section 508 standards are technical standards and other rules are performance standards when they address the accessibility of a Web site as a whole.
Three Viewpoints on Performance verses Technical Standards
The public comments to the ANPRM regarding performance verses technical standards largely fall into one of three main viewpoints. The first is that only technical standards should be adopted as regulations. The second viewpoint is that both performance standards and technical standards should be adopted as regulations, with performance standards providing an alternate means for compliance when implementing the technical standards is not feasible. The third viewpoint is that only performance standards should be adopted as regulations.
Those with the viewpoint favoring adoption of technical standards alone express concern that compliance with performance standards would be too hard to measure. 112 An approach that applies rules that are specific, clear, objective, and easy for developers to understand is preferable. 113 Making compliance based on technical standards will lead to a higher success rate. 114 The second viewpoint, favoring adoption of both types of standards as regulations, sees the technical standards as a necessity due to resource constraints. The web developer staff tasked with ensuring accessibility standards compliance will require concrete guidance in order to be successful:
The specific detail provided in [technical standards] is necessary to provide adequate guidance. Even with this, many entities will choose to rely, at least partly, on specialists to ensure compliance. However, there is enough detail in [technical standards] that Web developers should be able to work through the requirements themselves. If broader performance criteria alone were required, entities would have to rely much more heavily on specialists and smaller entities may be unable to afford this. 115 The performance standards would serve as a secondary standard, referred to when compliance with the technical standards was not feasible. [T]he ADA analysis must be whether the individual with a disability in question can interact with the Web site as effectively as others. A Web site's purported adherence to the WAI guidelines may be evidence of a covered entity's efforts to meet their ADA responsibilities, but ultimately the obligation to ensure effective communication remains the covered entity's responsibility apart from mere technical compliance with web design standards.
… At heart, the relevant ADA analysis has little to do with the technical coding of a given Web site and has everything to do with the conduct of the ADA covered entity's achievement of effective communication.
Most of the public comments to the ANPRM that addressed the issue of performance verses technical standards stated that a performance standard should not be used "instead of" technical standards, but rather in addition to them. 118 A common opinion expressed in the ANPRM public comments was that the adoption of performance standards would allow for flexibility as new technology develops because performance standards would be relied on when a web developer implements new technology not covered under the current technical standards. Under this view, whenever accessibility could be achieved without compliance with the technical standards, the performance standards would apply.
The responses to the ANPRM show that generally, these three main viewpoints roughly align with three different groups: web developers, business advocates, and disability advocates. Web developers favor adopting technical standards alone. This group wants clear and specific methods to achieve accessibility compliance. They argue that technical standards are the most efficient way to achieve compliance. Business interest groups favor adopting both performance and technical standards, so that there is flexibility in methods to allow for innovation. They assert that performance standards are the secondary option for compliance when technology advances and the standards are not up-to-date. Businesses also want assurances that the regulations are achievable. Technical standards are a concrete set of rules that can be more easily tested than performance rules.
Verification of accessibility is a more complex process when a performance standard must be met. Performance standards compliance may require participation by people with disabilities to provide feedback, which can be expensive to implement. Disability advocacy groups favor performance standards because they are seen as the only way to ensure more than just "pro forma" accessibility results from the regulation.
Richert asserts that the DOJ has already articulated a very useful overall performance standard for evaluating whether a covered entity has met its Internet-related responsibilities. 119 The new auxiliary aids and services rule is a performance standard that would provide the framework for Web site regulation under the ADA. 120 "A covered entity has met its ADA obligations when it provides timely access that allows the individual with a disability to benefit from the covered entity's offerings as discreetly and as independently as individuals without disabilities." 121 This approach emphasizes that the ADA already applies to Web sites and that Web sites are simply another form of communication.
Analysis
Performance Standards in Regulations, Technical Standards in Guidance
From a legal standpoint, DOJ should adopt regulations that will remain relevant as technology changes, provide enough information to foster compliance by covered entities, and meet the needs of people with disabilities. Using a combination of performance and technical standards will satisfy these requirements. Given the purpose of the ADA and the current statutory wording, it would be optimal to have Web site regulations in the form of performance standards. The DOJ should provide the Web site technical standards through published written guidance.
But DOJ should not adopt both the technical and performance standards as regulations. Performance standards must be adopted as regulations to allow for flexibility in approaches to ensuring accessibility without stifling technological development. In order to be effective, auxiliary aids and services must be provided in accessible formats, in a timely manner, and in such a way as to protect the privacy and independence of the individual with a disability.
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The Web site modifications could be considered auxiliary aids. The factors listed to measure the effectiveness of auxiliary aids are relevant to Web site accessibility. The standard is broad and provides a great deal of flexibility for implementation methods. The regulation also provides for alternatives if providing the auxiliary aid would fundamentally alter the nature of the Web site or presents an undue burden. 129 Another example is the removal of barriers provision. 130 It refers to removal of architectural barriers, including communication barriers, where such removal is readily achievable.
Although the examples given are all physical world examples, the interpretation of facility does not have to be narrowed to the physical world. 131 If a new standard must be written to address Web site accessibility, performance standards could be written in a similar format to the existing standards and would be consistent with the current regulatory scheme. 
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Therefore courts would use the Chevron deference test to determine whether to follow the DOJ regulations. Performance standards similar in form to the current regulations would be viewed as reasonable. Courts have deferred to other Title III regulations in the past upon finding that the regulation is based on a permissible construction of the ADA statute. 133 The ADA statute has developed over the past 20 years in a manner that emphasizes its broad mandate. 134 Although the courts have attempted to narrow the scope of the statute over time, Congress has made its intention clear that the Act "provide[s] a clear and comprehensive national mandate for the elimination of discrimination against individuals with disabilities" and provides broad coverage. 135 An interpretation of the statute that includes performance standards would be aligned with Congress' intent because it would provide a holistic approach to implementation that is consistent with the broad mandate of the ADA. Therefore, with Web site regulation implemented through performance standards, the courts will defer to the agency interpretation of the statute.
Regulating commercial conduct under the ADA using performance standards would be constitutionally sound. The current standards expressed in the ADA statutes include such phrases as "readily achievable", "undue burden", "reasonable modifications" and "fundamentally alter the nature of" goods, services, or facilities.
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These phrases have withstood constitutional challenges of vagueness and have been declared by the Supreme Court as adequately specifying the actions or conduct necessary to conform to the law. 137 In making that determination, the Court considered the DOJ interpretation of the statute. 138 Incorporating similarly fashioned performance standards for Web site accessibility with associated technical standards in guidelines would provide adequate notice with respect to due process concerns.
Why Web Accessibility Technical Standards Don't Belong in Regulations
Despite its overwhelming popularity within the ANPRM public comments, having performance standards merely as a back-up for failed compliance to technical standards is not the way to regulate Web sites under the ADA. A regulatory structure that would allow technical standards to be the primary method for compliance and performance standards for secondary use only heavily favors the interests of Web site operators over the needs of individuals with disabilities. In this structure, performance standards would be available for the convenience of web developers, but would only be relevant when a Web site is not in compliance with the technical standards. The fundamental role played by performance standards in compliance would be lost under this arrangement. Compliance with technical standards would not necessarily guarantee that a Web site is accessible. "[I]t is quite possible, and some people with disabilities argue all too common, for a Web site to be designed in full compliance with the WAI guidelines but yet remain extremely difficult to use. This is because, though components of the Web site may be coded properly to allow screen reader software, for example, to find content and read it aloud properly, the overall layout and "busy-ness" of the site may itself be a barrier." 139 The overall layout of a Web site could be structured in a way that, despite compliance with technical standards, would be too difficult to navigate or find relevant content due to the complexity of the layout.
For example, a web page may have a highly complex arrangement of structural elements such as text, tables, and images. All of these elements might individually satisfy the technical standards. However, the density and diversity of these structural elements (text, tables, and images) looked at as a whole can significantly predict sighted users' perception of Web page visual complexity. 140 The visual complexity of a page is correlated with the cognitive effort required for interaction with that page. 141 As the visual complexity of a page increases, the more cognitive effort is required to interact with the page. 142 Thus, as webpage visual complexity increases, usability and accessibility decreases. 143 The balance between visual complexity of the webpage and the accessibility of the webpage is something a performance standard would encompass.
Specific technical details for Web design do not belong in regulations for at least three reasons. First, it is imperative that the ADA mandates are not diminished by disagreements about computer programming techniques.
As the DOJ itself recognizes in the Internet ANPRM, the [WCAG] guidelines are something of a moving target and offer a gradation of accessibility completeness to account for the diversity of Web site features and functions that are even now still emerging. We dare not allow the ADA's clear nondiscrimination mandates to devolve into a debate among computer programming experts before the courts as to the extent to which a given Web site does or does not comply with the WAI guidelines or whether use of one grade level of access would have been more appropriate to adhere to than another. 144 Second, technical detail should be provided through DOJ interpretive guidance because as technology changes, the guidelines can be changed quickly, whereas the regulations require a more formal process for revision. 145 Although there are currently technical standards that have been adopted into the DOJ regulations and are very design specific, the nature of these standards are very different from the proposed technical standards. For example, the Access Board rules for design and construction of newly constructed and altered buildings have been adopted into the DOJ regulations. 146 These regulations provide technical standards dictating such precise design features as the height of a grab bar above a finished floor, the length of a hose in a shower spray unit, or the slope of a walking surface. 147 These standards are based on statistical profiles of the human body, so do not change rapidly over time. In contrast, Web technology is a rapidly changing field and technical standards must be allowed to evolve quickly. Therefore, placing technical standards in regulations is likely to stifle innovation or prevent growth in the industry. 
Conclusion
Given the purpose of the ADA and the current statutory wording, it would be optimal to have Web site regulations in the form of performance standards. The guidelines issued by the DOJ should provide the Web site technical standards.
Performance standards must be adopted as regulations to allow for flexibility in approaches to ensuring accessibility without stifling technological development. 159 The working group's current charter is valid until 2013 and states that the group is only functioning in a support role. 160 The group will not revise the standards, but only provide documentation and correction, but no major revisions. 161 Therefore, the WCAG will not have another major revision for at least two more years. WCAG 2.0 is a collection of recommendations for making Web content more accessible. 162 "WCAG 2.0 success criteria are written as testable statements that are not technology-specific." 163 The guidelines are organized by four principles that provide a foundation for Web accessibility: perceivable, operable, understandable, and robust. 164 Under the principles are 12 guidelines, which establish the basic goals that authors should work toward in order to make content more accessible to users with different disabilities. 165 This rule is meant to ensure that all users can access information that is communicated through the use of color where each color has a meaning assigned to it. 168 Notice that the criterion ends with "Level A".
Each success criteria in WCAG 2.0 is assigned a level which ranks the overall importance of the accessibility standard based on factors including how essential the rule is to accessibility, how widely applicable the rule is to different types of Web sites and content, and the skill level required of web developers to apply the rule. 169 Level A is the most basic, Level AA is a higher standard of accessibility, and level AAA is the highest conformance level in the WCAG.
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The Section 508 standards are published by The Access Board, an independent Federal agency established by section 502 of the Rehabilitation Act. 171 The Board was established to promote accessibility for individuals with disabilities. 172 The Access Board consists of 25 members. 173 Thirteen are appointed by the President from among the public, a majority of who are required to be individuals with disabilities. 174 The other twelve are heads of certain Federal agencies.
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The Access Board is tasked with establishing and maintaining minimum guidelines and requirements for the standards issued pursuant to Titles II and III of the The scope of the Section 508 Standards, both current and proposed, is much broader than that of the WCAG 2.0 standards. Section 508 covers not only Web site accessibility, but also software and hardware accessibility. 179 The proposed draft is organized by chapters and contains two categories of standards. 180 For example, the Section 508 "common functionality" criteria for color is The Section 508 "functional performance" criteria are broader statements than the "common functionality" criteria.
The Access Board has been working together with the WCAG to harmonize the two separate standards. Currently there are still differences between the WCAG 2.0 and the proposed draft Section 508 standard. The proposed draft of Section 508 allows for compliance using WCAG 2.0 Level AA in conjunction with other enumerated Section 508 criteria. Public comments addressing the proposed draft of Section 508 Standards emphasize that harmonization is desirable for companies that must follow international standards for accessibility compliance. It is likely that these same companies will prefer to adopt the WCAG over the Section 508 standards since this hopefully would eliminate the need to keep up to date on multiple accessibility standards.
These technical standards are critical to guide web developers in creating accessible Web sites. But they are not sufficient to promote the purpose of the ADA. In the end, a Web site can conform to all the specific technical standards of either the WCAG or the Section 508, yet still not allow for effective communication or equal access to services. Focusing only on these technical standards, while allowing performance standards to take a secondary roll in compliance, will threaten the ability of disabled Americans to participate fully in mainstream society. "The Nation's proper goals regarding individuals with disabilities are to assure equality of opportunity, full participation, independent living, and economic self-sufficiency for such individuals."
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As we move into the digital age, these goals can only be accomplished by demanding that Web sites are accessible as a whole. This can only be accomplished by adopting performance standards as the primary tool when measuring compliance to the ADA.
